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Durine the month of November there were threejmen in the 
Essex County Jail who were under sentence of death for murder. 
One was hung on Nov. 22d, for a crime committed last summer, 
but the others who still remain were sentenced a year or two ago 
and people have almost forgotten what their offences were. This 
long delay in the execution of sentence suggests a leading article 
in the Newark Daily Advertiser upon the obstruction of justice 
in criminal cases by means of appeals. It is said that the delays 
are ‘cruel to the condemned and null and void in their mural 
effect, and injurious to the cause of law and justice.”’ 

There is a good deal of reason in this complaint. It is extreme- 
ly important that punishments should be executed swiftly and 
especially capital punishments. Swift punishment is more effective 
in preventing crime, and besides this it satisfies the desire of the 
people for vengeance upon crime, which is one of the purposes of 
punishment by law. If the law does not punish quickly, the 
people are tempted to take the execution of vengeance upon 
themselves, but if the punishment is delayed until the public feel- 
ing of vengeance has subsided, the punishment, and especially the 
infliction of the death penalty, seems like cruelty, and people, 
having lost their anger at the crime and their sympathy for the 
murdered man, begin to feel sympathy for the condemned 
murderer, and the papers are full of maudlin accounts of the 
pathetic incidents of the last moments, all of which are very de- 
moralizing. 

The remedy suggested by the Advertiser, if we understand the 
article, is to take away the right of appeal. It is forgotten already 
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that this right of appeal in capital cases was granted very recently 
by the Legislature in deference to a popular demand expressed by 
the newspapers. 

It is not right that the verdict of a jury and the charge of a judge 
should be beyond all power of review, in that case, alone ofall others, 
in which the execution ofa wrong sentence is absolutely irrevocable. 
We must first be sure we are right before we go ahead. Even delay 
is better than an unjust execution. No judge can be sure of his 
rulings upon questions of law in the heat of a trial by jury. There 
must be some opportunity reserved for the correction of these, but 
it is not necessary for this that there should be a right to a formal 
appeal. A writ of error is a cumbrous piece of machinery. It 
takes the case to a different court. There is delay in taking it 
there, delay in sending it back, and merely technical errors may 
compel a new trial. The best method is probably that used in 
England, where there is no writ of error or appeal but merely a 
power in the trial judge to reserve questions of law in cases of 
doubt to the court in bane, or a special court called tke Court for 
Crown Cases Reserved. This method has proved satisfactory in 
England, and has been retained in the general reorganization of 
the Courts. Really doubtful questions are subject to review, and 
yet no appeal can be used for the purpose of obstruction. The 
questions reserved are decided quickly and the judgment stands, 
except as it may be modified by the decision. The court has full 
power over the judgment and is not obliged to send the whole case 
back to be tried anew for want of power to correct the judgment. 
Can not our criminal practice be revised so that the Supreme Court 
may be a court of criminal cases reserved, and that no writ of error 
shall be allowed ? , 


In Holmes and Durham v. National Bank, Sup. Ct. South 
Carolina, 1883, 18 8. C. Rep., it was held that an action might be 

‘ maintained in that state against a national bank established in 
another state and that there is nothing in the acts of Congress re- 
lating to these banks that prevents an attachment from issuing in 
such an action before judgment. On the first of these points the 
decisions of other courts are directly opposed to each other. The 
principal cases are Crocker v. Marine National Bank of the city of 
‘New York, 101 Mass. 240, and Cooke v. State National Bank of Bos- 
ton, 52 N. Y. 97. Inthe former, Gray, J., held that by force of 
the act of Congress such banks could only be sued in the county or 
city where the bank was established, and in the latter, Church, C. 
J., held that an intent to take away jurisdiction from the state 
courts should not be deduced from the doubtful and ambiguous 
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language employed in the act of Congress. The U. S. Supreme 
Court has not squarely decided the question, although it ap- 
proaches it in Casey v. Adams, 12 Otto. 66. See also Van Allen 
v. The Assessors, 3 Wall. 589,where the character of the banks and 
the purposes of the act are discussed by Chase, J., who was one of 
the authors of the National banking system. 


Iv MAY BE useful to know that it has been decided by the U. 8, Cir- 
cuit Court in Bisbee v. Hoans, in Kentucky, June 19, 1883, that the 
commencement of a suit in equity in a federal court that will stop 
the running of the statute of limitations against an absent defend- 
ant is not the filing of the bill, but the taking of an order directing 
the defendant to appear. 


THE PRINCIPLE Of the liability of one who assumes a mortgage is 
a fruitful subject for discussion. There are some courts which insist 
on putting it upon the ground that a person for whose benefit a 
contract is made is entitled to sue upon it, although it was not 
made with him, but with some one else. The result of this is to 
hold that the grantee who assumes the mortgage is liable, whether 
his grantor is liable or not. Our courts in New Jersey have 
emphatically rejected this result although they have permitted 
themselves to express approval of the principle; Crowell v. 
Hospital of St. Barnabas, 12 C. E. Gr. 650; Joslin v. N. J. Car 
Spring Co., 7 Vroom 141. The fact remains, however, that the 
principle is totally repugnant to the well-established doctrine of 
the common law that a contract is not good without a consider- 
ation between the contracting parties, and whenever the principle 
is adopted it leads to confusion. 

The latest case on the subject is Dean v. Walker, Sup. Ct. of 
Illinois, Sept 19, 1883, in which it was held that the grantee was, 
liable even though his grantor was not, upon the principle that 
‘*when one person for a valuable consideration makes a promise 
for the benefit of a third person, such third person may maintain 
an action upon it,’’ and the court disposes of the difficulty in regard 
to consideration by flatly denying the common law rule, and say- 
ing that ‘‘it is not necessary that there should be a consideration 
moving between the parties to the action, or any privity between 
them.”’ 


THE DECISION of the Supreme Court of the District.of Columbia 
in Lamont v. Washington and Georgetown R. R. Co., 11 Wash- 
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ington Law Reporter, 690, is a warning to attorneys who under- 
take suits for damages for a share of the money recovered. 

The plaintiff brought an action of tort to recover damages for 
injuries received. Pending the suit the plaintiff and the defend- 
ant, without the knowledge of the plaintiff's attorneys, settled 
the case. The plaintiff then gave the defendant an order on the 
clerk of the court to dismiss the suit, which being filed, the 
plaintiff’s attorneys moved the court to set the cause down for 
trial notwithstanding, on the ground that the settlement was 
collusive, and was made with knowledge on the part of the de- 
fendant that the plaintiffs attorneys were interested in the case to 
the extent of their fees for services. An affidavit accompanied 
the motion showing that the plaintiff had agreed to pay his attor- 
neys a contingent fee of thirty-three per cent. of the amount that 
should be recovered. The court thereupon passed an order that 
the defendant should pay to the plaintiffs attorneys one-third of 
the sum for which the case had been settled, and in default there- 
of the entry of dismissal should be struck out and the cause set- 
down for trial. On appeal this court reversed the order, and 
held: That the court will not interfere to enforce in a summary 
way, through the original suit, the collateral engagement of a 
client for the compensation of his attorney, but will leave the 
latter to his common law remedy, and that before judgment the 
parties to a pending suit may settle it between themselves without 
considering either the wishes or the interest of the attorneys. 

They distinguished the claim for fees from the well recognized 
lien of an attorney for his taxed costs after judgment. This lien 
for costs is strictly only a lien on the money of the client in his 
hands after judgment. 

The lien arises properly out of possession of the money, but 
after judgment the attorney has such control of the suit that if the 
suit is settled collusively the court will enforce his lien for costs 
by a peremptory rule upon the defendant. Here the existence of 
the judgment supplies a foundation for the lien, but a mere agree- 
ment for a share in unliquidated damages gives the attorney no in- 
terest in the suit which the courts will protect by an order upon 
the defendant. 

The court cited Swain v. Senate, 5 B. & P. 99; Rasquin v. 
Knickerbocker Stage Co., 21 How. Pr. 292; I Pars. Contr. 116; 
Wood v. Anders, 5 Bush 641; 3 Pars. Contr. 269; Pulver v. Har- 
ris, 52 N. Y. 73; Cloughlin v. Hudson River R. R. Co., 71 N. Y. 
443 ; People v. Troja C. P. 19 Wend. 73, and Kusperer v. City of 
Beaver Dam, Wisconsin, 1881, Northwestern Reporter. 
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Two IMPORTANT cases on the rights of riparian owners in the wat- 
er of a stream have recently been decided in England. The cases 
supplement and limit each other and should be studied together. 
They are Ormerod v. Todmorden Mill Co., L. R. 11 Q. B. D. 155, 
28 Alb. L. J. 349, and Kensit v. Great Eastern Railway Co., 48 
L. T. Rep. N. 8. 748; 28 Alb. L. J. 354. In the former it was held 
that a riparian owner cannot, except against himself, confer on 
one who is not a riparian owner any right to use the water of the 
stream, and any user by a non-riparian proprietor, even under a 
grant from a riparian owner, is wrongful if it sensibly affects the 
flow of the water by the lands of other riparian proprietors. 

In this case the defendants were not riparian owners, and the 
proof was that they took water from the stream for their mill un- 
der a grant from the owner of the banks of the stream, and some 
of it was lost and some was returned in a heated condition, so that 
the quantity of water when it reached the plaintiff's land was sen- 
sibly diminished and the quality was sensibly deteriorated. It 
was held that the plaintiff was entitled to damages. 

In the other case there was a license by a riparian owner toa 
stranger to take water from the stream for his factory, and the 
water was taken and returned undiminished in quantity and un- 
deteriorated. The points of withdrawal and return of the water 
were both upon the land of the licensor. It was held that a ri- 
parian owner lower down the stream, who showed no inconven- 
ience caused to himself thereby, was not entitled to an injunction 
to restrain such user of the water. The court said that one very 
important question to be determined before deciding this case in 
that way, was whether any right could be gained against the plain- 
tiff by the one who allowed the defendant the use of the water; the 
plaintiff was not permitted to interfere with this use by injunction, 
but they said that no right could be acquired because the time of pre- 
scription would not begin to run from the first diversion of the 
water, but from the point at which the plaintiff could say that his 
water right was disturbed in quantity or purity. There is no ref- 
erence in either of these cases to the decision in the other. 

The result of both cases is that while a riparian owner hasa 
right to use and even to diminish the flow of the water of a stream 
for ordinary purposes of his own, a stranger can obtain no right 
whatever to the use of the water as against riparian owners lower 
down, and is liable for damages if he sensibly affects the quality 
or quantity of the water, but so long as he does not affect the 
quantity or quality of the water, if he has a license from one ripar- 
jan owner he cannot be prevented by another from using the water, 
and yet by so using it he acquires no right by prescription to use 
it as an owner may use it. 
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In Union Ins. Co. v. City of Alleghany, Sup. Ct. of Penna., 
17 Centr. Law Journal 374, it was held that a payment of taxes is 
not compulsory because made under athreat express or implied 
that the legal remedy of a sale of the land will be used for their 
collection; and that a payment of taxes under protest to prevent of 
the sale of land under a judgment for taxes which was not a lien 
on the land is a voluntary payment and that the money cannot. be 
recovered back. This is in accordance with the New Jersey decis- 
ions in Jersey City v. Riker, 9 Vr. 225; Turrell v. Elizabeth, 2.N. J. 
L. J. 342; Davenport v. Elizabeth, 12 Vr. 362. The contrary was 
held however in Peyser v. Mayor of New York, Alb. Law 
Jour., 1881. 


In Enterprise Transit Co. v. Sheedy, Sup. Court of Penna., 
May 21, 1883, it was held that when the certificate of the acknowl- 
edgement of a wife’s deed of land is defective it cannot be cured by 
a second certificate made at a subsequent time and without asec- 
ond appearance of the husband and wife before the officer, and 
that although the deed is again recorded after the addition of the 
second certificate it will not render the instrument valid against the 
wife or her subsequent grantee. 


Tue case of Young v. Mayor, etc., of Leamington, House of 
Lords, June, 1883, 49 L. T. R., N. 8S. 1., throws light upon a ques- 
tion now before the Supreme Court of the United States in a case 
from New Jersey. Suits were brought in the U. 8. Cireuit Court 
for New Jersey upon bonds of the township of Bernards, from 
which the seal had been left off by mistake. Demurrers were filed 
to the declaration and were overruled and pleas of non est factum 
were filed setting up as a defence that the bonds were not sealed by 
the commissioners by whom they were issued. Thereupon the 
plaintiffs filed bills asking for decrees directing the two surviving 
commissioners to affix seals opposite their signatures and declaring 
the bonds to be as valid as if they had been sealed before they 
were issued, and praying that the defendants might be enjoined 
from setting up the want of seals as a defence to the bonds in the 
hands of a bona fide purchaser for value. 

The Circuit Court made a decree for the complainants, and ap- 
peals were taken to the Supreme Court of the United States and 
were argued last month, by Messrs. Alvah A. Clark and Thomas 
N. McCarter, for the appellants, and Messrs. Henry C. Pitney and 
Cortlandt Parker, for the appellees. 

The English case was an action upon the bond of a town corpo- 
ration issued in pursuance of the Public Health Act, 1878, which 
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requires contracts for more than £50 to be in writing, sealed with 
the common seal of the corporation. The defendant resisted the 
claim on the ground that the contract was not under the common 
seal. The defence was allowed and the plaintiff appealed. The 
court held that the provision of the statute was mandatory and 
not merely directory and that the plaintiff could not recover. 
Bramwell, Lord Justice, in delivering his judgment said: ‘‘I must 
add that I do not agree in the regret expressed at having come 
to this conclusion. The legislature has made provisions for 
the protection of rate payers, share holders and others who must 
act through the agency of a representative body, by requiring 
the observance of certain formalities which involve deliberation 
and reflection. That is the importance of a seal. It is idle to say 
that there is no magicina wafer. It continuously happens that care- 
lessness and indifference on the one side, and greed of gain on 
the other, cause a disregard of these safe-guards, and improvident 
engagements are entered into. Whether that has been so in this 
case I have no notion, but certainly the rate payers of Leam- 
ington may well be astonished at the amount claimed of them. 
The decision may be hard in this case. on the plaintiffs, who 
may not have known the law. They and others must be taught 
it, which can only be done by its enforcement.’’ 

If the Supreme Court of the United States should regard this 
as a case in point and follow it they will not enjoin the defend- 
ants from setting up the defence of the want of a seal upon the 
bonds. 

This case is an illustration of the great advantage there would 
be in allowing an equitable plea in common law actions. Suppos- 
ing this defence not to be good it is absurd to compel the plaintiff 
to bring a suit in another court to obtain an order on the defend- 
ant not to insist upon it. There is no good practical reason, no 
reason that is not merely historical, why the court in which the 
suit is brought should not overrule the defence and give judg- 
ment for the plaintiff. This isa case in which there is nothing 
in the nature or the machinery of a common law court to deal, 
with this equitable defence and give judgment according to law 
as it is, even though the law may be the result of the decisions of, 
the courts of equity. 
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THE CONSOLIDATION OF CORPORATIONS EXISTING UN- 
DER THE LAWS OF DIFFERENT STATES. 


(From the Central Law Journal.) 

Many vexatious and troublesome questions have grown out of 
the consolidation of corporations existing under charters granted 
by different states. One of the most important is that of the ju- 
risdiction of the Federal-courts. The case of the Ohio, etc. R. Co. 
v. Wheeler, 1 Black 236, arose on a plea to the jurisdiction of the 
Circuit Court of the United States. The declaration described the 
plaintiff as a corporation created by the laws of Ohio and Indiana, 
having its principal place of business in the state of Ohio, and be- 
ing a citizen of that state. The plea set up that the defendant was 
a citizen of Indiana, and that the plaintiff was created a corpora- 
tion by the laws of that state. ‘‘It is true,’’ said Chief Justice 
Taney, ‘‘ that a corporation by the name and style of the plaintiff, 
appears to have been chartered by the states of Indiana and Ohio, 
clothed with the same capacities and powers, and intended to ac- 
complish the sanpe objects, and it is spoken of in the laws of the 
states as one corporate body, exercising the same powers and ful- 
filling the same duties in both states. Yet it has no legal existence 
in either state, except by the laws of the State. And neither state 
could confer on it a corporate existence in the other, nor add to, or 
diminish the powers to be there exercised. It may, indeed, be 
composed of and represent, under the corporate name, the same 
natural persons. But the legal entity or person, which exists by 
force of law, can have no existence beyond the limits of the state 
or sovereignty, which brings it into life or endows it with its facili- 
ties and powers. The president and directors of the O. & M. R. 
Co. is, therefore, a distinct and separate corporate body in Indiana 
from the corporate body by the same name in Ohio, and they can 
not be joined in a suit as one and the same plaintiff, nor maintain 
a suit in that character against a citizen of Ohio or Indiana in a 
Circuit Court of the United States.”’ 

In Railroad Co. v. Harris, 12 Wall. 65, Mr. Justice Swayne said: 
‘The chief point of difference between the natural and artificial 
person is, that the former may do whatever is not forbidden by law; 
the latter can do only what is authorized by the charter. It can 
not migrate, but may exercise its authority in a foreign territory 
upon such conditions as may be prescribed by the law of the place. 
One of these may be that it shall consent to be sued there. If it 
does business there it will be presumed to have consented and will 
be bound accordingly. Lafayette Ins. Co. v. French, 18 How. 4065, 
For the purposes of Federal jurisdiction, it is regarded asif it were 
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a citizen of the state where it was created, and nu averment or 
proof as to the citizenship of the members elsewhere will be per- 
mitted. There is a presumption of law which isconclusive. L. C. 
& C. R. Co. v. Letson, 2 How. 497; Marshall v. Baltimore, etc. R. 
Co., 16 How. 315 ; Ohio, etc. R. Co. v. Wheeler, 1 Black 297. We 
see no reason why several States can not, by competent legislation, 
unite in creating the same corporation, or in combining several 
pre-existing corporations into a single one. Wilmer v. A. & R. A. 
L. R. Co., 2 Wood 409; Easton v. Del. B. Co., 32 N. J. L. 199. 
See remarks of Taney, C. J., in Philadelphia, ete. R. Co. v. Mary- 
land, 10 How. 376. In Quincy Railroad Bridge Co. v. County of 
Adams, 88 Ill. 615, it was held that the states of Illinois and Mis- 
souri had no power to unite in passing any legislative act, and 
could not fuse themselves into a single sovereignty, and as such 
create a body politic, which shall be acorporation in the twostates 
without being a corporation of each state or of either. A corpora- 
tion may have a corporate entity in each state, and yet in its gen- 
eral character be a bi-fold organization. McGregor v. Erie R. Co., 
35 N. J. L. 89; Bridge Co. v.31 Ohio 317. * * * * The juris- 
dictional effect of the existence of such ‘a corporation, as regards 
the Federal courts, is the same as that of a co-partnership of indi- 
vidual citizens residing in different states. Nor do we see any rea- 
son why one state may not make a corporation in another state, as 
there organized and conducted, a corporation of its own, qguoad 
hoc, any property within its territorial jurisdiction. ‘That this may 
be done was distinctly held in the Ohio, ete. R. Co. v. Wheeler. 
It is well settled that corporations in one state may exercise their 
faculties in another, so far, and on such terms, and to such extent 
as may be permitted by the latter. Bank of Augusta v. Earl, 13 
Pet. 519, 588 ; Blackburn Mf’g Co. v. Inhabitants, 13 Gray 488. 
We hold that the case before us is within this latter category. The 
question is always one of legislative intent, and not of legislative 
power or legal possibility. So far as there is anything in the lan- 
guage of the court in Ohio, etc. R. Co. v. Wheeler, in conflict with 
what has been here said, it is intended to be restrained and quali- 
fied by this opinion. We will add, however, that as the case ap- 
pears in the report, we think the judgment of the court was cor- 
rectly given.”’ Mitchell v. Bunch, 2 Paige Ch. 606; Wilmerv. A. 
& R. Air Line R. Co., 2 Wood. 409; Ramsey v. Bradford, 2 Dess. 
587 and note ; Coggar v. Howard, 1 Barb. Ch. 368; N. O. R. Co. v. 
Michigan Cent. R. Co., 15 How. 233; Dennistown v. New York, 
etc. R. Co., 1 Hilt. 62; Story’s Conflict of Laws, sec. 463. <A suit 
by a corporation created by the concurrent legislation of two states 
is a suit in which the citizens of each state are plaintiffs, and if the 
defendant is a citizen of either state, the suit can not be maintained 
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in the United States Courts, County, etc. v. C. & P. R. Co., 57 Pa. 
St. 228. 

In Railroad Co. v. Whitten, 13 Wall. 270, it was held that there 
was no conflict between Ohio, etc. R. Co. v. Wheeler and Railroad 
Co. v. Harris, 12 Wall.56; and the jurisdiction of the Federal 
courts of the district of Wisconsin, in an action brought by a citi- 
zen of Illinois against a railroad corporation, which was created 
by and existed under the laws of Illinois, Wisconsin and Michigan, 
was sustained. See Marshall v. Baltimore, etc., R. Co., 16 How. 
325 ; Wheeling v. Baltimore, etc., 1 Hughes 90. ‘‘ The right of 
chosing an impartial tribunal,’’ said Mr. Justice Greer, ‘‘is a priv- 
ilege of no small practical importance, and more especially in cases 
where a distant plaintiff has to contend with the power and influ- 
ence of great numbers and the combined wealth wielded by corpo- 
rations in almost every state. It is also of importance to corpora- 
tions themselves, that they should enjoy the same privileges in 
other states where local prejudice or jealousy might injuriously af- 
fect them.” 

The consolidation of corporations organized and existing under the 
laws of the same state creates an entirely new and distinct corpora- 
tion. But this is not the result where the corporations owe their exist- 
ence to different sovereignties. Although in fact they may be so unit- 
ed as to havea physical connection and be practically one body, yet 
they remain ‘‘separate corporations in each state.’’ The only effect 
of such a consolidation is the creation of a community of interest. 
Their powers, rights and duties remain distinct as before. There 
is a union of interest and property, but not of personal or legal 
identity.”” Mullen v. Davis, 94 U. 8. 444; Fornum v. Blackston 
Canal Co., 1 Sum. 47; Racine, etc. R. Co. v. F. L. & T. Co., 49 Ul. 
331. See Bissell v. 8S. M. & N. Ind. R. Co., 22 N. Y. 258. Suchis 
the technical rule, but when consolidation is effected by permission 
of law of the several states,and the united corporations are practically 
placed under the same management and control, and contracts are 
made by such controlling power, which assume a unity of action, 
the courts will hold that such contracts are made by each of such 
corporations. Bissell v. Mich. 8. & N. Ind. R. Co., 22 N. Y. 526; 
Racine, ete. R. Co. v. F. L. & T. Co., 49 Ill. 331. In some states 
it is held that when two or more corporations are consolidated un- 
der the laws of different states, they each become domesticated in 
each state, and neither is subject to attachment as a foreign corpo- 
ration. Sprague v. H. P. & F. R. Co., 5 R. I. 233; Phillipsburg 
Bank v. Lackawanna R. Co., 27 N. J. L. 206. See State v. D. L. 
& W. R. Co., 30 N. J. L. 473. A corporation is none the less a 
domestic corporation by reason of having been created by the con- 
solidation of domestic and foreign corporations. A corporation 
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created under the laws of Iowa, and afterwards consolidated with 
one in Missouri, remains in Iowa a corporation existing under the 
laws of that state alone. Mullen v. Dow, 94 U. 8S. 444; Peck v. 
Chicago, etc. R. Co., 94 U. S. 164; Matter of Sage, 70 N. Y. 220; 
Sprague v. H. P. & F. R. Co., 5 R. 1. 233 ;McElrath v. Pittsburg, ete. 
R. Co., 61 N. Y. 353. Where two companies are consolidated un- 
der the laws of different states, the new company stands in the 
same relation to each state, as the original company in that state. 
Delaware Railroad Tax Cases, 19 Wall. 206. 
CHaARLEs B. ELutiorr. 
St. Louis, Mo. 


STATE v. LAWRENCE S. MOTT. 


[New Jersey Supreme Court, Nov. Term, 1883.] 


Libel—Innuendo—Inducement.— An in- 
dictment for libel, setting out a publication 
of words not libellous fer se, the innuendo to 
which, however, pvints toa meaning not gen- 
eral but restricted, which restricted meaning 
wo#ld not naturally be attributed to the 
words, except by reference to intrinsic facts, 


yet be unobjectionable if the facts necessary 
to show such meaning appear in the publica- 
tion itself, so that the restricted meaning at- 
tributed to the words may be naturally dis- 
covered therein when read in connection 
with the preceding matter of the publica- 
tion, 





not averred in a prefatory statement, will 


On certiorari, on a motion to quash indictment removed by cer- 
tiorari from the Hunterdon Sessions. 

The case was argued at June term, 1883, before Justices Scud- 
der, Reed and Magie. 

Maatr, J.: The indictment which defendant moves to quash is 
for libel, and contains two accounts, each setting out a different 
publication. If either count be good the motion should be 
denied. . The contention of defendant is that neither count sets 
out an indictable offence. The point of objection is, that the 
alleged published publications are, either not libellous in them- 
selves and not susceptible of the defamatory meaning attributed 
to them by the innuendos, without the knowledge of extrinsic facts 
not averred in the indictment; or that the words if libellous in 
themselves have a limited meaning attributed to them of which 
they are not susceptible without the knowledge of such extrinsic 
facts which are not averred. The rules of pleading in civil actions 
of this nature previously in force were thus expressed in Hall v. 
Blandy: ‘‘When that which is termed a libel does not necessarily 
upon the face of it impart a libel it is requisite to connect it with 
certain facts by way of inducement, in order that, so explained, 
it may amount to a libel, and that there may be sufficient certain- 
ty by that what is therein stated relates to the plaintiff.”” These 
rules have always been, and are now applicable to criminal prose- 
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cutions for libel. Therefore, in an indictment for libel by the 
publication of words not libellous in themselves, or not of them- 
selves pointing at the person alleged to be injured, the settled 
and well recognized practice has been to aver the facts requisite 
to be connected with the words or to show their defamatory char- 
acter by way of inducement in a prefatory statement. It is, how- 
ever, well settled that an innuendo must have some precedent 
matter to which it refers, Chitty, C. L. 875. It can explain 
only in cases where something already appears upon the record to 
ground the explanation upon. It cannot extend the meaning of 
words beyond their natural meaning except there issomething put 
upon the record to which the words spoken may be referred, and 
by which they may be explained in the innuendo. If the plain, 
natural meaning of the words is libellous, then no innuendo is 
required, and if an innuendo is used with respect to words libellous 
in themselves, and the meaning attributed thereto may be natur- 
ally gathered from the words, without other facts, no other facts 
need be averred. 

The first count of this indictment charges the defendant with 
publishing of and concerning one John Carpenter, Jr., a false, 
scandalous, malicious and defamatory libel. The indictment con- 
tains no prefatory statement of the facts by way of inducement. 
The innuendo to which attention is called has evidently been insert- 
ed without a careful attention to the nature and office of this kind 
of statement. For example, the first two sentences of the alleged 
libel read thus: ‘‘The Hunterdon county Democracy must ad- 
mire political faith. They certainly placed an admirable speci- 
men of the corrupt and dirty in politics in the field for State 
Senator on Saturday.’’ These words are declared by the innuendo 
to mean: ‘That the Hunterdon county Democratic party had 
nominated the said John Carpenter, Jr., for the office of State 
Senator for said county.’’ It is obvious that the words are en- 
tirely incapable of bearing the meaning attributed to them, except 
on the assumption that John Carpenter, Jr., was an admirable 
specimen of the sort mentioned and perhaps the only such speci- 
men in that county. A fact which it is inconceivable that the 
pleader who drew, or the Grand Jury who presented the indict- 
ment, meant to suggest, and which is certainly not averred there- 
in. The innuendo has, therefore, no precedent matter upon which 
the attributed meaning can be predicted and is manifestly vicious. 

The next sentence of the alleged libel introduces the name of 
John Carpenter, Jr. Following, as it does, immediately after the 
statements that a political party had placed in the field for a cer- 
tain office a person of certain characteristics, an innuendo that the 
meaning of the three sentences was that the Democratic party had 
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nominated John Carpenter, Jr., for that office, and that he was 
charged with being corrupt, etc., would seem to be the natural and 
proper mode of pleading. 

My conclusion is that there can be extracted from the peculiar 
charges of this count at least one charge on which a conviction, if 
obtained, must be sustained. It may be that other charges can in 
the same way be found to be good. But it is unnecessary to ex- 
amine further, for this single good charge is sufficient to sustain 
the count. 

The first count being sustained it is unnecessary to examine the 
second. 

The motion to quash must therefore be denied. 


LORING SPARKS v. THE CITIZENS COACH CO 


(Camden Circuit Court, Oct. Term, 1883.) 


Negligence.—Damages—Coach—Injury to Outside Passenger from Driver's Whip. 


Messrs. T. B. Harned & I. W. Westcott for plaintiff. 

Mr. S. H. Grey for defendants. 

PaRKER, J., charging the jury, said: In this action, the plain- 
tiff in his evidence, if you believe it, proves: The defendant 
company was at the time of the accident the carrier of passengers 
in coaches in certain streets in the city of Camden. On the day 
alleged in the declaration, the plaintiff got in one of the coaches 
of the defendant company as a passenger, and, after riding some 
two blocks, got out of the coach and took the place of another 
passenger on the same coach, on a seat at the front of the coach, 
between the driver and another passenger, the driver being on the 
left of the plaintiff. The plaintiff paid his fare, as he says, after 
he got on the seat outside ; the driver says he paid it while he was 
inside the coach. After going a short distance the horses attached 
to the coach lagged and required urging ; the driver with his left 
hand struck the near horse on his left side two blows, and on the 
return of the lash attached to the stock of the whip towards the 
front of the coach where the plaintiff was sitting, at the second 
blow, the end of the lash struck the plaintiff on the left eye, and 
produced the injury complained of. This is the testimony of 
the plaintiff in substance. 

It is testified that the seat in front was cushioned, but in a 
manner somewhat inferior to the seats inside, and passengers for 
hire were accustomed to ride on the same, and the plaintiff as a 
passenger frequently rode there before. It is for you to say from 
the evidence in this case whether the outside seat was provided by 
the defendant company not only for the driver but for passengers 
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also, on the part of the seat not occupied by the driver. You will 
recollect that it was testified that itis a long seat, much longer 
than the driver needs for himself alone. 

The evidence on the part of the defendant does not differ essen- 
tially from that on the part of the plaintiff, except as to what was 
said when the accident happened, and particularly as to how the 
plaintiff's eye got hurt. 

The plaintiff says he was struck in his eye by the driver’s whip- 
lash. The driver says the whip-lash did not hit him in the eye, 
nor hit the plaintiff at all. The driver describes the mode of his 
using the whip at the timeand says he lashed the near horse under 
the near flank, and the whip-lash fell down along or behind the 
horse and did not come back as far as the coach ; he also says that 
it was impossible for the lash to hit the plaintiff the way he used 
the whip, and that he said so at the time to the plaintiff. The 
plaintiff denies that the driver said so, and denies what the driver 
said in regard to the lash of the whip not coming back after the 
second stroke. 

This is a question of fact for you to determine. If the driver’s 
whip-lash did not hit the plaintiff, did not hit the eye, did not in- 
jure the plaintiff's eye, that is the end of the case, and if you so 
find, you should give your verdict for the defendant. But if you 
believe from all the testimony in the case, that the driver’s whip 
did do the injury, then you will proceed further. The counsel for 
the defendant contends that even upon the statement of the plain- 
tiff in his testimony the plaintiff cannot recover, that is, even on 
the plaintiff's own showing he cannot recover any damages in this 
action : ; 

First, because there is no evidence of negligence on the part of 
the defendant. 

Second, because if there was evidence of negligence on the part 
of the defendant, it would not make him responsible, because the 
plaintiffs negligence contributed to the accident. 

It is undoubtedly the law, that in such an action as this, a plain- 
tiff cannot recover unless the injury was caused by the negligence 
of the defendant, nor even then if the plaintiff had so far contrib- 
uted to the accident by the want of ordinary care, that but for that 
want of ordinary care the accident could not have happened. 

As to the first question raised, that of negligence on the part of 
the defendant, it is laid down as a legal principle, that a carrier of 
passengers is liable for an accident which could have been pre- 
vented by human care and foresight, and is responsible for slight 
negligence. He must use the utmost care to prevent injury to 
passengers. A carrier of passengers for hire is not responsible for 
an injury which happens through sheer accident or misfortune, 
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when neither caution, judgment nor foresight would have pre- 
vented it. It is also laid down as the law that ‘ the happening of 
an accident injuring a passenger when there is no contributory 
negligence on his part not coming from an outside source, but con- 
nected with employes, horses or coach, is presumptive evidence of 
negligence in defendant which must be overcome by other evi- 
dence. Ifa passenger in or on a stage occupying a seat provided 
for passengers is struck by the whip of the driver, it is prima facie 
evidence of negligence by the driver in the course of his employ- 
ment which will bind the carrier.”’ 

Now, could the stroke of the whip-lash in the plaintiff's eye, if 
it did strike the eye, have been prevented by the exercise of care 
and caution of the driver who used the whip? Could he have 
struck the horse without giving the whip such a motion as would 
bring the lash back, as the plaintiff says it did? If you believe the 
plaintiff—that it was so brought back, could the accident have 
been prevented by human foresight and care? Did the driver use 
the utmost care? Was it a sheer, inevitable accident; an unavoid- 
able misfortune, or not? These are questions for you on the evi- 
dence to determine. If you find from the evidence even that the 
driver's whip inflicted the blow, and there was no negligence on 
his part, then you need not go any further, but find a verdict for 
the defendant ; but if you find from the evidence, under the prin- 
ciples of law on this subject to which I have called your attention, 
that there was negligence on part of defendant, that the driver’s 
whip did inflict the blow, and that it was negligence on his part, 
then you will proceed to consider the second question, and inquire 
if there was negligence on the part of the plaintiff that contributed 
to the accident. If the plaintiff was negligent and contributed to 
the injury he cannot recover, although the defendant was negligent. 

It is said that the plaintiff was guilty of contributory negli- 
gence in taking a seat with the driver in front of and outside of 
the coach; that if he had not been there he would not have been 
hurt; that he knew that place was more dangerous than the seats 
inside; that when he took the outside seat he took the chances of 
being hurt, and therefore it was negligence and contributed to the 
injury. 

There is no dispute between counsel, who have tried this case 
for the respective parties, about one important fact: It is admit- 
ted that if the plaintiff had been inside the coach the return 
motion of the whip of the driver as described by the plaintiff 
would not have inflicted the wound on the eye, and in fact would 
not have touched the plaintiff. Nor is it denied that the defend- 
ant would be responsible if the plaintiff had been struck by the 
whip of the driver while sitting inside of the coach. The ques- 
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tion is, whether the plaintiff lost any of his rights by taking a 
seat on the outside of the coach. It matters not whether he 
originally took a seat on the outside or after being inside he 
changed to the outside. 

You will remember that by the evidence it appears that the 
seat outside was cushioned, and that passengers were accustomed 
to ride on the same from day to day and paid their fare on the 
outside. There is no difference (in the view which the court takes 
of this case,) whether the plaintiff paid his fare while inside or 
outside. It is for you to say whether the evidence is, that the 
defendant company had provided that long seat in front to take 
passengers on, together with the driver, sitting by the driver, for 
hire, or whether the company used it for that purpose. If it was 
provided or used by the company habitually for passengers, the 
plaintiff by taking such seat was not guilty of contributory negli- 
gence, if he paid for his passage. In the cases that have been 
cited for the defendant in the argument on motion for a non-suit, 
it was shown that the passengers injured occupied places which 
had not been provided for them, such as standing on the platform 
of a car where no seats were provided, sitting on the outside of 
the iron rod of a street car, riding on locomotives, and so forth, 
none of, which localities were provided for passengers to ride. 

I charge you as a matter of law, that if you find the defendant 
provided the seat which the plaintiff occupied at the time of the 
injury for passengers, and if you believe the plaintiff was hit by 
the driver’s whip, or if it wasa sea‘ habitually used by passen- 
gers for hire, appropriating it for passengers, the plaintiff was 
not guilty of contributory negligence by taking and occupying 
that seat. A passenger is not obliged to select the seat on a con- 
veyance provided by a carrier the least exposed to danger; he has 
the right to presume that all the seats provided for passengers by 
the company are free from danger; he may select a seat inside or 
outside. If it be a seat provided for passengers, that is enough. 
If you find, gentlemen, from the evidence, that the defendant 
was negligent, if you find that the lash of the whip did hit the 
eye of the plaintiff, that the driver carelessly used the whip, that 
it was an instrument used for the purpose of causing the convey- 
ance to be propelled faster when occasion required, and inflicted 
the injury complained of and that the plaintiff at the time was 
occupying a seat provided for passengers, appropriated by the 
company for the use of passengers, you will find the defendant 
guilty and assess the damages. 

Now, as to the question of damages. In estimating damages 
you will take into account the loss of time, as proved, inability to 
attend to business, pecuniary expenses, if any proved, bodily pain, 
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an incurable hurt, if you find this is such—damages not only up 
to the beginning of the suit, but in future. It is for you to say 
what is the amount of damages, not only up to the time of the 
beginning of the suit, but to estimate for damages for the future, 
if the evidence justifies such damages in your opinion. You are 
to say whether the plaintiff was hit by the lash of the driver's whip 
and whether that caused loss of sight, or impairment of sight, or 
whether his eyes were weak before, and the loss of sight, or injury 
to sight, was caused by the former weakness. The plaintiff says. 
that his eye was weak and inflamed in Colorado, that he had two. 
physicians there and that he paid them quite a sum of money. 
The driver, Mr. Smith, says that the plaintiff told him before this: 
accident, his left eye was weak and he had to come from the West: 
on account of his diseased eye, and that at the time of the accident 
the plaintiff said he would not have cared about it if it had been 
the other eye. The plaintiff denies that he told Mr. Smith any 
such thing. If the plaintiff did say that that eye was inflamed 
and so much inflamed that he had to come home from the West 
on account of it, you are to determine whether the cataract on the 
eye originated from the former disease or not, or from the blow of 
the whip or not. 

You will recollect the evidence in reference to the nature of a 
cataract, the different causes which might produce it, and you 
have a right to consider all the evidence in respect to that. When 
witnesses contradict each other you have the right to say whom 
you will believe, whose evidence agrees with other evidence in the 
case, and with the circumstances surrounding the case. In this 
case the driver is evidently interested in the result, but there is no 
evidence that he has any pecuniary interest in the suit. The 
plaintiff has a pecuniary interest in the result. 

In considering the question of damages, if you come to that 
question, you can consider if the blow caused a loss of sight, or 
an impairment of sight in some degree, or if it came from a former 
disease ; you can consider from what it came. You will also con- 
sider whether, under the evidence, the loss of sight or the impair- 
ing of the sight, will be permanent or transient if the injury came 
from a blow, and if so whether a cataract can be cured or removed. 

The burden of proof is upon the plaintiff by a preponderance of 
evidence to show his right to recover, and also the amount of dam- 
ages should be proved by the plaintiff ; especially, if the plaintiff 
claims for a permanent injury for permanent loss of sight, he 
should satisfy you by expert evidence whether it will be perma- 
nent or not, or by some evidence that you can rely upon, whether 
there is loss of sight or partial loss of sight; and you can judge 
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from the evidence whether it will be permanent or not, or whether 
it will probably be permanent or not. 

You heard the evidence of the physicians as to the nature of cat- 
aract, which you will no doubt remember, and I will not repeat it. 
The physicians at the hospital have not been examined. You 
will also consider that one eye remains. Any damages resulting 
from the injury which may happen in the future is, from necessity, 
somewhat speculative. 

You will decide the whole case upon the facts under the princi- 
ples of law I have stated. You are not to be influenced by any- 
thing said by counsel outside of the evidence in reference to the 
‘Company’s means on the one side or the other. 

Exemplary damages are not claimed in this case and could not 
be given ina case like this. According to the plaintiff's own 
evidence, it was an accident, not designed and not malicious. The 
act, if done by the driver at all, was not done purposely and was 
not done out of malice, and if it were the defendant could not be 
held at all, but the driver in such case would be responsible. 

Mr. Harned—I request the court to charge upon the probabilities 
of life. 

The Court—These tables produced are used and are recognized 
by the courts. 

Mr. Westcott—Every presumption is taken against the act of a 
wrong-doer. 

The Court—If the jury are satisfied that the defendant was a 
wrong-doer you can find him guilty, and if not you will not so 
find: this in connection with other parts of the charge. 

The jury found $5,000 for plaintiff. 


HARTMAN VAN RIPER ». GEO. ADDY, ET. AL. 
(Passaic Circuit Court, September Term, 1883.) 
Mortgage of Plant of a Newspaper—Loss of Subscription Book. 
(Reported by Francis Scott, Esq.] 

Mr. Z. M. Ward for plaintiff. 

Mr. Geo. Hilton for defendant. 

This wasasuit on a note which was given by defendants to 
plaintiff as a collateral security toa mortgage, made between plain- 
tiff 4s mortgagee and The Home Journal Publishing Co. as 
mortgagor. Plaintiff foreclosed said mortgage but realized part 
only of his claim, the reason being that when the foreclosure was 
begun the goods and chattels described in the mortgage, consist- 
ing of the plant of a newspaper establishment, became greatly les - 
sened in value, the subscription book having been lost. This sub- 
scription book had not been actually seized by the mortgagee. 
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The above suit was then commenced to recover the balance due. 
The defence contended that the mortgagee, having once begun the 
foreclosure, was bound to exercise a reasonable caution in the seiz- 
ure and protection of all the goods and chattels described in the 
mortgage, and as the plaintiff had carelessly permitted the sub- 
scription book, the very essence of the plant, to be carried away, 
plaintiff should suffer the loss and defendants should be credited 
with a fair value of the plant, including the subscription book. 

Dixon, J.: Held that the mortgagee was only liable for a prop- 
er and reasonable care of the goods and chattels actually seized. 
This book not having been seized the mortgagee was not liable for 
its loss. 

Plaintiff obtained judgment for the full amount. 


IN THE MATTER OF £XCEPTIONS TO THE ACCOUNT OF EDWARD M. PHILLIPS, 
EXECUTOR OF JOHN PHILLIPS, DECEASED. 


(Mercer Orphans’ Court.) 


Claims of Executor—Retention of moneys 
—Commissions.—1. Anexecutor may retain, 
out of the assets of the estate,a débt due to 
himself, although such debt be more than six 
years old; nor is it necessary, under the ordi- 
nary rule to bar creditors, that he should pre- 
sent his verified claim to himself as executor. 

2. Where an executor is indebted to the 


them, he is not entitled to interest or commis- 
sions thereon ; nor can he be allowed com- 
missions on paying his own debt to the es- 
tate, but where his debt consists of mortgages 
which he is by the will to hold during his 
mother’s life and to pay the annual interest 
thereon to her, he may be allowed com- 
missions on the amount of clainis paid by 


estate in an amount exceeding the claims him to other creditors than himself. 
paid by him and advances money to pay” 

Mr. W. M. Lanning, for exceptant. 

Mr. M. Beasley, Jr., for executor. 

Stewart, P. J.: John Phillips, late of the township of Ewing, 
died in May, 1880, leaving a will which provided for the payment 
ofall his just debts and funeral expenses, and also: ‘‘I giveand be- 
queath unto my wife, Mary Phillips, all my household goods and 
furniture, to her, her heirs and assigns forever. IL also give and 
bequeath unto my said wife, Mary Phillips, the interest due and 
to become due upon the mortgages that I may hold and possess at 
my decease, said interest to be paid to her by the mortgagor or 
mortgagors yearly during her life ;’ and that after her death his 
estate should be divided equally among his five children, naming 
them, excepting one to whom he had made an advancement of 
$300 ; he nominated his son, Edward M. Phillips. sole executor. 
This will was duly and legally executed on April 14th, A. D. 
1874, and probated on Aug. 2, A. D. 1880. At the time when the 
will was drawn and when testator died, the only estate or property 
which he owned was two mortgages aggregating $3,650 and the 
furniture, etc., given to his wife absolutely. These mortgages were 
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second mortgages on a hotel property in Ewing, (the first mortgage 
being for $1,600) and had been given to decedent by his son Edward 
as part of the purchase money ($7,000) for the hotel, which Ed- 
ward bought of his father on April 1st, 1874. These mortgages are 
still unpaid, and Edward, as executor, has paid his mother the in- 
terest thereon regularly. 

After having been cited, Edward filed his account on July 26, 
1883, and two of his brothers filed sixteen exceptions thereto. At 
the hearing, by consent, the 1st, 2d, 3d, 4th, 5th, 6th and 8th 
were struck out, the 7th and 10th were allowed and the 9th, 11th, 
12th, 13th, 14th and 15th were disputed. The ninth exception 
consisted of a book account claimed by Edward to be due to him 
from his father’s estate for sundry articles furnished by him be- 
tween July, 1865, and Dec., 1868, amounting altogether to $47.20. 

The eleventh exception was to a note dated Sept. 1st, 1865, for 
$117 and interest thereon to July 26, 1883, for $123.98, which note 
was given by the decedent to Edward. 

The twelfth exception was to two other notes, dated April 2d, 
1866, for $50 each and interest thereon, $102, which notes were also 
given by the decedent to Edward. 

The thirteenth exception was to another note dated May Ist, 
1867, for $70, and interest thereon $71.06, which note was also 
given by the decedent to Edward. 

The fourteenth exception was to $54 claimed by Edward for 18 
months’ interest on $600, which he had advanced in 1881 to pay 
testator’s debts. 

The fifteenth exception was to the allowance of $175.33 as com- 
missions, because the testator’s entire estate, (excepting the furni- 
ture), consisted of Edward’s two bonds and mortgages and because 
Edward is still a debtor to the estate for the full amount of the 
mortgages ($3,650), and has not collected the same. 

At the hearing Edward and his mother testified in his behalf 
and Scudder on the exceptants’ behalf. The testimony of Edward 
to support his own claim was incompetent; Smith v. Burnet, 8 
Stew. Eq. 314, but no exception thereto was taken. 

To the book account and four notes with interest, which were 
claimed by the accountant by retainer as executor, the exceptants 
set up, (1) the statute of limitations, and that, even if these pro- 
ceedings are ‘‘an action of debt or upon the case,’’ as specified in 
Rev. p. 595, $10, that as all of the notes and almost all of the items 
of the book account were outlawed on March 27, 1874, when the 
Limitation Act took effect, and as more than six years intervened 
between March 27, 1874, and May, 1880, when testator died, no 
mere ‘‘acknowledgment or promise by words only’’ made by tes- 
tator could take them out of the operation of the statute; and (2) 
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that the executor had never presented these claims under oath 
against the estate before the expiration of the nine months limited 
in the rule to bar creditors, or before decree taken on such rule. 
Several cases, Rogers v. Rogers, 43 Wend. 503; Richmond’s case, 
2 Pick. 567 ; Rector v. Conway, 20 Ark. 79, to which might be 
added Roger’s case, 1 Redf. 231; Burnett v. Noble, 5 Redf. 69; 
Shields v. Alsup, 5 Lea. 508, were cited by counsel for exceptants 
to show that when a debt due an executor or administrator is bar- 
red by the statute of limitations he has no right to revive it or to 
retain the assets of the estate to satisfy it. These cases are the 
necessary outcome of the analogous ones in those several states 
which hold that an executor or administrator must plead the stat- 
ute against every claim which on presentation to him seems to be 
barred. The rule in this state, however, is otherwise, for here an 
executor may, by a new promise, remove the bar of the statute; 
Shreve v. Joyce, 7 Vr. 44, and therefore the preceding decisions 
are not applicable. On the contrary, logically, we should adopt 
the rule in England and of those states holding that an executor 
may retain out of the assets a debt due to himself, although such 
debt be more than six years old, for as he may pay another credi- 
tor notwithstanding the statute, (Shreve v. Joyce, 7 Vr. 141) why 
may he not pay himself? Hopkinson v. Leach, M. 8. 1 Madd. Ch. 
Pr. 728 ; Stahlschmidt v. Lett, 1 Sm. & G. 415; Hill v. Walker, 4 
K. & J. 166; Coombs v. Coombs, L. R. (1 P. & D.) 288; Knight v. 
Godbolt, 7 Ala. 304; Payne v. Pusey, 8 Bush 564; McLaughlin v. 
Newton, 53 N. H. 531; Stevenson v. Reigart, 1 Gill 1 ; and so long 
as the creditor is also executor or administrator the statute does 
not run for or against him ; Semmes v. Young, 10 Md. 242; Farm- 
er’s Case, 32 La. An. 1037; Wilson v. Ruse, 38 Cranch C. C. 371; 
Saunders v. Saunders, 2 Litt. 314; and the reason is obvious; for 
an executor or administrator cannot sue himself; Perkins v. Per- 
kins, 11 R. I. 270; Black v. Shreve, 3 Hal. Ch. 457. 

In Pursel v. Pursel, 1 McCart. 514, the statute of limitations 
was interposed to a book account of the executor against the es- 
tate, but this matter was really decided on the unjustness of the 
claim, and but little consideration was given to the statute of lim- 
itations, occupying only four lines in the opinion, p. 525. 

In the present case there was no question as to the money hav- 
ing been advanced by Edward to his father, and the notes taken 
therefor and the entries made in Edward’s books of account ; and, 
further, the decedent always admitted it. 

The proper time for allowing a retainer is when the executor’s 
accounts are before the court, Dolman v. Cook, 1 McCart. 56 ; Per- 
sonette v. Personette, 8 Stew. Eq. 472; and this right of retainer 
is not affected by the statute making all decedent’s debts payable 
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ratably, Berry v. Graddy, 1 Metc. (Ky.) 553; nor is it necessary 
that an executor should present his individual verified claim to 
himself as executor, Stevenson v. Reigart, 1 Gill. 1; Sanderson v. 
Sanderson, 17 Fla. 821; French v. Winsor, 24 Vt. 402; see Morris 
v. Morris, L. R. (10 Ch. App.) 68. The same reasoning that pre- 
vents the absurdity of an executor suing himself on his individual 
claim, applies to his presenting such a claim to himself as execu- 
tor. Nor is the estate jeopardized, for the amount retained must 
be included in the executor’s account, and is therefore open to ex- 
ception if erroneous or excessive. 

The conclusion as to these exceptions is that the items of the ac- 
count, viz: the book account and the, four notes with interest, 
should be allowed. 

The fourteenth exception is to the allowance of $54 interest. 
This item should not be allowed, because an executor cannot ask 
for interest on moneys advanced by him to pay debts of the estate, 
when, at the same time, he is a debtor to the estate himself, for 
more than the claims paid. 

The fifteenth exception should be allowed in part, for while an 
executor cannot be allowed commissions on his own debt, or on 
any part of the assets uncollected, McKnight v. Walsh, 8C. E. Gr. 
136, 9 C. E. Gr. 498; Bond v. Turner, North Car. Term, (269) 690 ; 
Worsley v. Worsley, 16 B, Mon. 455; Clauser’s Estate, 1 Watts & 
Serg. 208 ; yet, by the terms of this will, the executor was to hold 
these mortgages during the life of his mother, and to pay the an- 
nual interest thereof to her, subject, of course, to the payment of 
testator’s debts. The executor, therefore, should be allowed the 
usual commissions, computed on his actual disbursements to other 
creditors of the estate besides himself. Nocosts should be allowed 
to either side on these exceptions. 





HENRY T. LILLIENTHAL AND CHARLES TOTENBROCK v. DETWEILER & STREET 
(U. S. Circuit Court, Dist. of N. J.) 
[Opinion filed Oct, 17, 1883.] 


Patents—LZguity Pleading — Multifari- 
ousness.—1. A bill in a patent suit is not de- 
murrable for multifariousness because it sets 
forth severai distinct letters patent but shows 
no reason for uniting these in one suit. 

2. But it isopen to demurrer if it alleges 


On Bill, ete. Demurrer. 


these separate patents alternately or disjunct- 
ively, for the complainant might support such 
a bill by proving the use of both patents, or 
either of them, and this would lead to diffi- 
culty in the defense and the accounting. 


Mr. Edwin H. Brown for demurrer. 

Mr. Robt. H. Hudspeth, contra, 

Nrxon, D. J.: The bill of complaint charges the defendants 
with the infringement of two letters patent, one numbered 150,995 
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for ‘‘ Improvements in Torpedo-filling Machines;’ and the other 
numbered 167,814, for ‘‘ Improvements in Torpedo-envelope ma- 
chines.”’ ; 

The defendants have demurred, and for special ground of demur- 
rer allege that ‘‘ the bill is multifarious, inasmuch as it sets forth 
separate and distinct letters patent, for infringement of which suit 
is brought, but shows no reason for uniting these separate and dis- 
tinct causes of action in one suit against the defendants. 

The demurrer is well taken. A bill is not necessarily obnoxious 
to the charge of multifariousness because the suit is brought upon 
more than one patent. Courts encourage single suits upon a num- 
ber of patents to avoid multiplicity of actions, but in such cases 
the bill of complaint, in order to be maintainable, must allege, and 
the proofs must show, that the inventions embraced in the several 
patents are capable of conjoint use and are so used by the defend- 
ants. 

The patents in this case relate to the same subject matter, to 
wit: the manufacture of torpedoes. The specifications of both state 
that the respective inventions appertain to the manufacture of per- 
cussion torpedoes, so popular with children as a means of amuse- 
ment. It may well be that the defendants in making torpedoes 
use the devices of each patent, and if so and the bill properly 
charges the infringement by the conjoint use of both in such man- 
ufacture, it isas much for the interest of the defendants as of the 
complainants that the controversy should be determined in a single 
suit. 

But the bill in this case is faulty inasmuch as the charge is that 
‘*the defendants use, employ and operate the inventions of the 
complainant in combination or separately, or some material part or 
portion of the same in and about the manufacture and putting up 
percussion torpedoes, or for the purpose of facilitating such manu- 
facturing or putting up said percussion torpedoes, or have vended 
and sold or caused to be vended and sold percussion torpedoes so 
manufactured and put up by the employment, operation, use, or 
aid of such inventions in combination or separately, or some mate- 
rial part or portion of the same or have made, sold, constructed 
and put in operation and used the said inventions or some material 
part of both or either of them or both separately or in combination 
or some material part of the same separately or in combination, 
containing the said inventions, improvements and combinations de- 
scribed and claimed in said letters patent.’’ And the prayer is 
‘*that the defendants may be compelled to account for their gains 
and profits and for the damages suffered by the complainants for 
the making, vending and employing by the defendants, the said 
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invention, described in said letters patent, or either of them, sep- 
arately or in combination.”’ 

Under such alternative and disjunctive allegations and prayer, 
the complainants could support their bill by proving the use of both 
of the patents or of either of them. 

But such proofs, I fear, would lead to difficulties as well in the 
matter of defence as in the accounting, to which the defendants 
ought not to be subjected. 

The objection is well taken to the bill in its present shape and 
the demurrer is sustained. 


LAURA A. VAIL. ET AL. APPELLANTS, AND JOB MALE, RESPONDENT. 
(Prerogative Court, May Term, 1883.) 

Orphans’ Court—Zaecutor.—A decree of from his duty to serve, if made without 
the Orphans’ Court discharging an executor notice, will be set aside. 

On appeal from decree of Union Orphans’ Court. 

Mr. J. W. Taylor for appellants. 

Mr. W. B. Maxson for respondent. 

Tue OrpINARY: The appeal is from a decree of the Union 
Orphan’s Court discharging Job Male from his office as one of the 
executors of Stephen Vail, deceased. 

The petition on which the decree was made (it is sworn to by the 
petitioner) states that he and two others were appointed executors ; 
that they ail proved the will ; that the estate has been administer- 
ed entirely by the other two executors who still have entire charge 
of it, and that the petitioner wishes to be discharged because he is 
growing old and is much occupied with his own business. 

The decree appears to have been made without any notice or 
proof, save the affidavit of the petitioner to the petition. It recites 
that the court had examined into the matter, and that it appeared 
to its satisfaction that the discharge would not be prejudicial to the 
estate. The 11th rule of the Orphans’ Court provides that in such 
applications at least thirty days’ notice in writing shall be given to 
all the parties interested, or to such of them as the court shail di- 
rect unless the Orphans’ Court shall for good cause shown other- 
wise order. As before stated, it does not appear that any notice 
was given nor that for any reason it was deemed proper by the Or- 
phans’ Court to dispense with notice. For this cause the decree 
must be reversed with costs. 
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MISCELLANEOUS. 


BROWN’S “GOLDEN RULES.” 


The following are David Paul Brown’s twenty ‘ golden rules”’ 
for the examination of witnesses. Mr. Brown says, ‘‘ there is often 
more eloquence, more mind, more knowledge of human nature dis- 
played in the examination of witnesses, than in the discussion of 
the cause to which their testimony relates. Evidence without ar- 
gument is worth much more than argument without evidence. In 
their wnion they are irresistable.’”? The rules are these: 

I. Direct-Examination. 1. If your own witnesses are bold, 
and may injure your case by pertness or forwardness, observe a 
gravity and ceremony of manner towards them, which may be cal- 
culated to repress their assurance. 

2. If they are alarmed or diffident, and their thoughts are evi- 
dently scattered, commence your examination with matters of a 
familiar character, remotely connected with the subject of their 
alarm, or the matter in issue ; as, for instance: Where do you live? 
Do you know the parties? How long have you known them? and 
the like. When you have restored them to composure, and the 
mind has regained its equilibrium, proceed to the most essential fea- 
tures of the case, being careful to be mild and distinct in your ap- 
proaches, lest you may trouble the fountain again from which you 
are to drink. 

3. If the evidence of your own witnesses be unfavorable to you 
—which should always be carefully guarded against—exhibit no 
want of composure ; for there are many minds that form opinions 
of the nature or character of testimony chiefly from the effect 
which it may appear to produce upon the counsel. 

4. If you perceive that the mind of the witness is imbued with 
prejudices against your client, hope but little from such a quarter 
—unless there be some facts which are essential to your client’s 
protection, and which that witness alone can prove; either do not 
call him, or get rid of him as soon as possible. If the opposite 
counsel perceive the bias to which I have referred, he may employ 
it to your own ruin. In judicial inquiries, of all possible evils, the 
worst, and the least to be resisted, is an enemy in the disguise of 
afriend. You can not impeach him—you can not. disarm him— 
you can not, indirectly even, assail him ; and if you exercise the 
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only privilege that is left to you, and call other witnesses for the 
purpose of an explanation, you must bear in mind, that instead of 
carrying the war into the enemies’ country, the struggle is be- 
tween sections of your own forces, and in the very heart, perhaps, 
of yourowncamp. Avoid this by all means. 

5. Never call a witness whom your adversary will be compelled 
to call. This will afford you the privilege of cross-examination, 
take from your opponent the same privilege it thus gives you, 
and, in addition thereto, not only render everything unfavorable 
said by the witness, doubly operative by the party calling him, 
but also deprive that party of the power of counteracting the 
effect of the testimony. 

6. Never ask a question without an object—nor without being 
able to connect that object with the case, if objected to as irrela- 
tive. 

7. Be careful not to put your question in such a shape that, if 
opposed for informality, you can not sustain it, or, at least, pro- 
duce strong reasons in its support. Frequent failures in the dis- 
cussion of points of evidence enfeeble your strength in the esti- 
mation of the jury, and greatly impair your hopes in the final re- 
sult. 

8. Never object to a question from your adversary, without be- 
ing able and disposed to enforce the objection. Nothing is so 
monstrous as to be constantly making and withdrawing objections; 
it either indicates a want of correct perception in making them, 
or a deficiency of reason, or of moral courage, in not making 
them good. 

9. Speak to your witness clearly and distinctly, as if you were 
awake, and engaged in a matter of interest; and make him also 
speak distinctly and to your question. How can it be supposed 
that the court and jury will be inclined to listen, when the only 
struggle seems to be, whether the counsel or the witness shall first 
go to sleep ? 

10. Modulate your voice as circumstances may direct. 

“Inspire the fearful, and repress the bold.” 


11. Never begin before you are ready, and always finish when 
you have done. In other words, do not question for question’s 
sake—but for an answer. 

Il. Cross-Examination. 12. Except in indifferent matters, 
never take your eye from that of the witness. This is a channel 
of communication, from mind to mind, the loss of which nothing 
can compensate. 

“Truth, falsehood, hatred, anger, scorn, despair, 
And all the passions—all the soul is there.” 


13. Be not regardless, either, of the voice of the witness; next 
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to the eye, this is perhaps the best interpreter of his mind. The 
very design to screen conscience from crime, the mental reserva- 
tion of the witness, is often manifested*in the tone or accent, or 
emphasis of the voice. For instance, it becoming important to 
know that the witness was at the corner of Sixth and Chestnut 
streets at a certain time, the question is asked: Were you at the 
corner of Sixth and Chestnut streets at six o'clock? A frank 
witness would answer, perhaps, ‘‘I was near there.’’ But a wit- 
ness who was desirous to conceal the fact, and defeat your object, 
and speaking to the letter rather than the spirit of the inquiry, 
would answer—no; although he may have been within a stone’s 
throw of the place, or at the very place, within ten minutes of the 
time. The common answer of such witness would be,—‘‘I was 
not at the corner at six o’clock.’’ Emphasis upon both words 
plainly implies a mental evasion or equivocation, and gives rise, 
with a skillful examiner, to the question, ‘‘At what hour were 
you at the corner?’ or, ‘‘At what place were you at six o’clock ?’ 
And in nine cases out of ten it will appear that the witness was at 
the place about that time, or at the time about the place. There 
is no scope for further illustration; but be watchful, I say, of the 
voice, and the principle may easily be applied. 

14. Be mild with the mild, shrewd with the crafty, confiding 
with the honest, merciful with the young or the frail or the fear- 
ful, rough with the ruffian, and a thunderbolt to theiiar. But 
in all this, never be unmindful of your own dignity. Bring to 
bear all the powers of your own mind, not that you may shine, 
but that virtue may triumph, and your case may prosper. 

15. In a criminal, especially in a capital case, so long as your 
case stands well, ask but few questions, and be certain never to 
ask any, the answer to which, if against you, may destroy your 
client, unless you know the witness perfectly well, and know that 
his answer will be favorable, equally well; or unless you be pre- 
pared with testimony to destroy him, if he play traitor to the 
truth and your expectations. 

16. An equivocal question is almost as much to be avoided and 
condemned as an equivocalanswer. Singleness of purpose, clearly 
expressed, is the best trait in the examination of witnessess— 
whether they be honest or the reverse. Falsehood is not detected 
by cunning, but by the light of truth, or if by cunning, it is the 
cunning of the witness and not of the counsel. 

17. If the witness determine tu be witty or refractory with you, 
you had better settle that account with him at first, or its items 
will increase with the examination. Let him have an opportunity 
of satisfying himself, either that he has mistaken your power, or 
hisown. But, inany result, be careful that you do not lose your 
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temper. Anger is alwayseither the precursor or evidence of as- 
sured defeat in any intellectual conflict. 

18. Like a skillful chegs-player, in every move fix your mind 
upon the combinations and relations of the game—partial and tem- 
porary success may otherwise end in total and remediless defeat. 

19. Never undervalue your adversary; but stand steadily upon 
your guard. A random blow may be just as fatal as though it 
were directed by the most consummate skill; the negligence of one 
often cures, and sometimes renders effective, the blunders of an- 


other. 


20. Be respectful to the court and the jury, kind to your col- 
league, civil to your antagonist, but never sacrifice the slightest 
principle of duty to an overweening deference toward either. 





VARIOUS TOPICS. 


EXAMINATIONS NOVEMBER TERM 
1888. 





COUNSELLORS’ QUESTIONS. 

1. What is the extent of the judicial 
power of the United States under the consti- 
tution? In what cases has the Supreme 
Court of the United States original juris- 
diction, and in what cases appellate ? 

2. What is the effect of a mortgage to 
secure the payment of purchase money, 
under the New Jersey statute ? 

3. What is the distinction between a joint 
tenancy and a tenancy in common, and how, 
in New Jersey, is a joint tenancy created? 

4. When, in New Jersey, will the inherit- 
ance descend to the brother and sister of the 
half blood ? What is the rule as to the half 
blood at common law ? 

5. What isa deed? ~ Give the ordinary 
requisites of a deed. 

6. Of what is the recital in a deed of a 
sheriff or other officer prima facie proof ? 

7. For how long are assessments of taxes 
on lands, in New Jersey, a lien, and when 
and how may the same be collected ? 

8. Can a married woman bind herself by 
a warrant of attorney for the confession of a 


judgment ? 
g. What is title by adverse possession, and 


what, in this state, has been held a necessary 
constituent in order to acquire such title ? 

10. Where an estate is given to a person 
generally or indefinitely,- with a power of 
disposition, what estate will be construed to 
be given ? 

11. How are wills to be executed and wit- 
nessed under the statute of this state ? 

12. What is the difference in effect, be- 
tween the acquisition of an estate by descent 
and by purchase ? 

13. If lands are sold to pay debts, under 
an order of the Orphans’ Court, made in one 
year after the death of the intestate, what 
cstate does the sale vest in the purchaser ? 
What if order be made more than one year 
after death of intestate ? 

14. Cana married woman, in any case, 
execute a valid conveyance of her real estate 


without her husband joining therein? Ifso, 
state in what case or cases. 
15. What estate is created, under our 


statute, by a conveyance toa man and the 
heirs of his body ? 

16. How maya mortgagee of lands acquire, 
without deed or conveyance, a good title as 
against the mortgagor ? 

17. What three rules of law must be ob- 
served in the creation of remainders ? 

18. What isa vested and what a contingent 
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remainder? Give an example of each. 

19. What are the common law rules of 
descent, and how are they changed by the 
statutes of New Jersey ? 

20. What is the title to riparian lands in 
New Jersey, and how may title thereto be 
acquired ? 

21. What are the principal incidents of an 
estate for life ? 

22. What is jointure ? 
requisites. 

23. What is tenancy by the curtesy, and 
what are its requisites ? 


State its form and 


24. What isa corporation, and how are 
corporations created by the statutes of New 
Jersey ? 

25. What is a license with respect to real 
property, and how is it distinguished from 
an easement ? 

ATTORNEYS’ QUESTIONS, 

1. State the orderly course of procedure 
in an action of assumpsit in the Circuit 
Court against the maker and endorser of a 
promissory note, from the commencement of 
the action to the issue of execution, no de- 
fence being interposed. 

2. State the orderly course of procedure 
for the foreclosure of a mortgage in chancery, 
from the filing of the bill of complaint to 
the execution sale, where there are defend- 
ants holding subsequent encumbrances, and 
no plea, demurrer or answer is interposed. 
Could it 
Does 


3. What is a chose in action? 
be assigned under the common law ? 
our statute make any change in the rule of 
the common law ? What are the defendants’ 
rights against the assignee ? 

4- John Doe holds the bond of Richard 
Roe for $1,500, conditioned for the payment 
of $750, which is past due, and wishes to 
bring an action in the Supreme Court to re- 
cover the amount due on the bond. Draw a 
summons in the proper style of action on 
this bond directed to the sheriff of Mercer 
County. 

5. In what actions must a warrant of 
attorney be filed ? What paper must every 
attorney file before he issues execution ? 

6 A was in possession of a bond made by 
Btohim. Fora valuable consideration he 
delivered the same toC. Is such delivery 
valid, and may the assignee sue on the bond ? 
7. How is a capias ad respondendum 
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executed? What is the sheriff’s return? 
What is the effect of such return? On what 
grounds may a writ of capias ad respondendum 
be issued’? 

8. What is special bail? Who may not 
be special bail? What is meant by the term 
ca, $a.? 

g. Are special demurrers good in this 
State? When are express color and special 
traverses necessary in pleading ? 

10. What is hearsay testimony ? When is 
it admissible in the trial of a cause ? 

11. When is a master liable to third per- 
sons for negligence of his servants? What 
is the criterion of responsibility ? 

12. What is a legacy? Tell the difference 
between a legacy and a donatio causa mortis. 

13. Is a verdict good where there are bad 
counts in a declaration? May a party move 
for a new trial after an arrest of judgment ? 

14. How far will courts of justice support 
a voluntary bond or promissory note, and 
why ? 

15. What is a good and what a valuable 
consideration, and when may these be set 
aside ? 

16. Whatis the meaning of the maxim 
“* locus contractus regit actum,” and what is 
its application in New Jersey ? 

17. What are contracts within the clause 
respecting the obligation of contracts in the 
Constitution of the United States ? 

18. What is a me exeat regno? 
cases will this writ be granted ? 

19. What is an avowry, and what is the 
distinction between a justification and an 
avowry ? 

20. What bills or laws is the Legislature 
forbidden to pass ? 

21. What is an ex post facto law? What is 
the difference between ex post facto and ret- 
roactive laws ? 

22. What are the constitutional provisions 
in regard to the law of libel ? 


In what 


23. What are the two general classes of 
crimes? Are both classes recognized at the 
present time in New Jersey? What two 
things must there be to constitute a crime 
against human laws? 

24. Maya person be convicted of crime 
in this State without trial by jury ? 

25. May afemale be-arrested on mesne 
process in any civil action in this State? 
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May a’female be arrested for non-payment 
of taxes ? 


The following is a list of persons licensed 
as Attorneys and Counsellors at the Novem- 
ber term, 1883 : 

ATTORNEYS.—Samuel F. Walker, John 
Rathbone Ramsey, Richard S. Ridgway, 
Eben Heisley, Charles L. Carrick, James S. 
Wight, John C. Inwright, Bryan W. Tiche- 
nor, Joseph Hinchman, Israel Roberts. 





CouNSELLoRS. — William M. Lanning, 
Charles E. S. Thorn, John L. Wheeler, 
Wm S. Stuhr, James F. Minturn, Edwin 
Manners. 


BOOK NOTICES. 


A TREATISE ON THE LAW OF PLEDGES, IN- 
CLUDING COLLATERAL SECURITIES, by 
Leonard A. Fones, author of treatises on 
“ Mortgages of Real Property,” ‘* Railroad 
Securities,” and ‘*Chattel Mortgages.” Bos- 
ton: Houghton, Mifflin & Co., 1883. 

It is a striking fact, which is stated by the 
author in the preface, that even so recent a 
writer as Judge Story found it possible to 
dismiss in three lines the subject of pledges 
of corporate stocks. The law of what are 
called collateral securities has now become 
very extensive and important. The ex- 
isting books on bailments treat of pledges 
with especial reference to tangible property. 
Mr. Jones devotes especial attention to pled- 
ges of negotiable paper, rights of action, 
corporate stock, bills of lading, etc. He is 
now thoroughly at home in the law relating 
to the special property given as security for 
aloan. He states very clearly the essential 
elements of a pledge, and the distinctions 
between pledges, mortgages and liens, and 
then speaks in detail of pledges of various 
kinds of incorporeal property, and deals in 
conclusion with remedies and other matters 
common to all. 

The book has evidently been prepared 
with great care, and gives a clear and well 
ordered account of a complicated subject. It 
seems to be a thorough and satisfactory book 
on a new phase of an old topic. The 
printing and press work are worthy of the rep- 
utation of the publishers. 


THe LAW OF FRATERNITIES AND SOCIE- 
ries. A book of interest to Masons, 


Odd Fellows, Red Men, Druids, Chosen 
Friends, Foresters, Knights of Pythias, 
Members of A. O. U. W., Royal Ar- 
canum, K. of H., L. of H., and of all 
similar organizations, with especial refer- 
ence to their insurance feature, by 4. /. 

Hirschl, of the Davenport Bar. St. 

Louis: Wm. H. Stevenson, 1883. Cloth. 

PP. 75, $1.00. 

The object of this book is to bring together 
the scattered cases to be found in relation to 
the various bodies named on the title page, 
and other similar orgaiizations. It is written 
so as to be easily intelligible by the members 
of the societies, but at the same time soas to 
be entirely satisfactory to lawyers. It dis- 
cusses the questions : ‘*Are they Co-partner- 
ships ?” ‘“‘Are they Public Charities ?” “Are 
they Insurance Companies?” ‘‘What is the 
Nature and Effect of the Insurance?” and 
examines the subjects of the expulsion of 
members ; the liabilities of the society and 
of the members, the effect of by-laws, and 
other matters. There is an index and 
table of cases. 

A TREATISE ON EQUITY JURISPRUDENCE as 
administered in the United States of 
America; adapted for all the States, and 
to the Union of Legal and Equitable 
Remedies under the Reformed Procedure, 
by John Norton Pomeroy, LL. D., in three 
volumes. Vol. III. San Francisco: A. 
L. Bancroft & Co. 1883. 

This volume completes an important work 
on Equity Jurisprudence. The Equity Jur- 
isprudence of to-day is very different from 
that of Judge Story’s time. The principles, 
of course, are very much the same but the 
subjects to which they are applied and the 
cases by which they are illustrated have in- 
creased greatly and the relative importance 
of the various topics has changed. Much 


that is discussed by Story with elaborate’ 


fullness has now become elementary, and re- 
sults and applications which were unknown 
then now require careful examination. Prof. 
Norton in his first volume made a very clear 
statement of the fundamental principles o 
Equity and gave an analysis of the subject 
which is valuable in itself and essential to 
the understanding of the whole treatise. 
The rest of the work consists chiefly of the 
application of these principles to various 
classes of persons, rights and kinds of prop- 
erty. 

From the enormous list of cases cited it is 
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evident that Prof. Pomeroy has . collected 
and digested a great number of cases, but he 
has stated the results clearly and tersely and 
refers to the cases chiefly for illustration or 
proof. Whether his conclusions can be re- 
lied upon to such an extent that his book 
will becoine an authority can only be tested 
by time. The fact that we quarrel with 
some of ‘them only shows that some legal 
questions have two sides and it is, therefore, 
not worth while to refer to them in detail. 
An intelligent discussion of a question is 
worth more than a correct conclusion. This 
book is valuable on this account both to 
students and practitioners and we think that 
on the whole the conclusions are sound. 





BOOKS RECEIVED. 


SHAKESPEARE AS A LAWYER, by Franklin 
Fiske Heard, Boston: Little, Brown & 
Co., 1883. 

A TREATISE ON THE LAW OF DOWER, by 
Charles H. Scribner, with additional notes 
and references by Alfred J. Phillips. In 
two volumes. Second Edition. Phila- 
delphia: T. & J. W. Johnson & Co., 1883. 
Ed. A. Veghte, Agent in New Jersey. 





ELIGIBILITY OF A UNITED STATES 
OFFICER TO THE NEW JERSEY 
LEGISLATURE. 

Some question was raised after the general 
election whether a United States Commis- 
sioner was disqualified from taking a seat in 
the Assembly, and if so whether this dis- 
qualification affected his eligibility or only 
required him to resign before taking his seat. 
On the first point the case of Senator Francis 
was quoted asa precedent. He took his 
seat in the senate and retained it through 
his term without resigning the office of U. 
S. Commissioner, and it is said that he was 
sustained in this by the opinion of the at- 
torney general to whom the question was 
submitted. The argument was that the 
office was not an office of profit under the 
government but only a commission from the 
court and did not produce any profit so long 
as the person who heli it did not perform 
his functions nor receive any fees. But on 
the other hand the duties of U. S. Commis- 
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sioner are very much like those of a justice of 
the peace, and the constitution expressly 
mentions the office of justice of the peace as 
one which is incompatible with a seat in the 
Legislature. 

Admitting that a U. S. Commissioner is 
not entitled to a seat in the Legislature it 
does not follow that he is ineligible. The 
Constitution, Art. 4, Sec. §, says : ‘No jus- 
tice of the Supreme Court, nor judge of any 
other court, sheriff, justice of the peace, nor 
any person or persons possessed of any office 
of profit under the government of this State 
shall be entitled to a seat in the Senate or 
General Assembly, but on being elected and 
taking his seat his office shall be considered 
vacant ; and no person holding any office of 
profit under the United States shall be en- 
titled to a seat in either house.” The effect 
of this is that if a Srate officer is elected to 
the Legislature his office is vacated when he 
takes his seat. Holding an office under 
either government does not make the officer 
ineligible, but the national office must be 
given up on taking a seat in the Legislature. 
The effect is not to make him ineligible but 
only to disqualify him from taking his seat 
until he resigns. 

In the case referred to these questions will 
not be brought to any judicial decision, be- 
cause the candidate had resigned his position 
of U. S. Commissioner before the election 
for Members of Assembly. 


A NEW CONSTITUTION WANTED 





A Jersey City paper complains that the 
charter of that city cannot be changed under 
the constitution as amended without chang- 
ing those of other cities. It says: 

“ Jersey City cannot get such a charter 
as it needs because the Constitution forbids 
special Legislation, and a general law cannot 
be secured because all other cities are satis- 
fied with the charters they now have, and 
even if they were not, Newark is the only 
other city in the State that could possibly 
come anywhere near to wanting such a char- 
ter as this City requires, so that even a gen- 
eral law would have to be special and there- 
fore unconstitutional. There may have been 
too much special legislation before, but now 
we have gone to the other extreme and are 
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worse off than we were before the Amend * 
ments were adopted. It was a bad day for 

the State when the amendments were adopted,’ 
and the sooner the present Constitution is 

done away with and a practical common 

sense measure substituted for it the better 

for the people.” 


BERNARDS TOWNSHIP BONDS. 





The suit referred to in our editorial notes, 
upon the bonds of the township of Bernards, 
has now been decided by the U. S. Supreme 
Court. The decision of the Circuit Court is 
reversed. On what grounds we are not yet 
informed. The order was that the bill be dis- 
missed as to Halsey and Ward and that as 
to the other complainants the Township be 
enjoined from setting up the defence that 
the bonds were not sealed. 


JUDGE DIXON. 


Even those members of the Bar who were 
disappointed in the election for Governor 
are very glad that Judge Dixon remains up- 
on the bench. He has remarkable ability 
for the duties of that position, and that 
ability will increase as time goes on. He is 
a young man, and the State expects of him 
a long service upon the bench. There is no 
one who could take his place, and the strength 
of the court would have been much lessened 
by his absence. 





ESSEX LAW LIBRARY. 





The whole series of Pennsylvania Reports 
from 1 Dallas to 97 Pa. St. has been added 
to the library of the Essex County Bar Asso- 
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ciation. Brightly’s New York Digest has 
been ordered, and the latest volume of every 
set of reports will be found on the shelves. 
Certificates of stock in the library cost 
$50, and the assessments are $10 a year. 
Those who are not stockholders may 
use the library on payment of $15 a year. 





SUPREME COURT DECISIONS. 


We are unable to obtain abstracts of the 
opinions of the Supreme Court read at the 
last term in time for publication in this num- 
ber. The opinions are not left with the 
Clerk as the Chancery opinions are, but the 
originals are taken by the reporter and 
there is sometimes delay in obtaining copies 
from his office. The law provides for copies 
to be made for the reporter by the Supreme 
Court clerk and it would be better if the 
originals were left on file. 


SUPREME COURT REPORTER. 





Garret D. W. Vroom, Esq., was re-ap- 
pointed, on Nov, 24th, Supreme Court Re- 
porter for five years. 


A SPANISH COURT. 





Mr. Henry Day in ‘‘ From the Pyrenees 
to the Pillars of Hercules” speaking of 
Spanish Courts, mentions an incident from 
which our courts might take a hint. He 
was present in court when the barristers were 
arguing a case and when the court had heard 
enough, the presiding judge rang a bell and 
said *‘the argument was ended” and im- 
mediately the barristers withdrew and all the 
spectators were requested to retire. 
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